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March 17, 2004

Chairman M1chae.- Powell
Federal Conu'nuni.:ations Commission
445 l2~h Street, SW, Ste 8-5201
Washington, DC 20554

Dear Chairman p.,well,

We underst~nd that industry representatives have requested
that the tribal provisions be removed from the draft Nationwide
Programmatic Agceement (PA) and ~hat they have raised noisy
objections to t.le voluntary Bes~ Practices agreement that has
been the source of extensive FCC and USET discussions over ~he
past year.

~ter maki ~g a tremendous effort to provide oommen ts and to
consult with the FCC, USET objects s~ongly to ~e Dot~oD tha~
~e progra..atic Agreeme~t shou1d now go forward without triba1
provis~ons. Why should our matters be dismissed after so much
work, ~o be resolved at some uncertain date in the future, if at
all? Tribal sites are just as important as other sites.
Evalua~ion of those sites and tribal consultation are just as
manda~ory as other requirements in the National Historic
Preservation Act. USET would be deeply troubled by a sudden
decision to leave tribes ou~ of the PA.

The vo1unt ary Bast Practioes tha~ USBT has been developing
with ~he FCC is an e~~ort ~ draft a se~ of guide1ines ~at
wou1d b8~p bott app1ican~8 and tr~s to achieve their goa~s in
a ti.me~y fashit",n. USET was quite disappointed that:, after
agreeing with f'CC staff that industry should be given a copy of
the draft Best Practices for its review and comment:, that
industry, rathE.r than taking the opportunity to come forward
with meaninqfuJ. and positive suggestions, has chosen to
distribut:e an Elxaqgera1:ed and provocative position paper
opposing the B(:st Practices in their entirety. To this date,
industry has ntlt bothered to raise its concerns directly wit:h
USET or to aCCE'pt USET's offer to sit down and try t:o develop
common ground. I have attached a documen1: that analyzes

"Because there is strength in Unity"
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industry's paper and,
mischaracterizations.

on a po1nt-by-point basis, clarifies its

The starti~ point for a~~ discussions rega%ding the
National Historic Preservation Ac~ and T%ibes should be the ~wo
separa~e requir~ents found in tha~ ac~: firs~, the Obliqation
of a Pedera~ agency to evaluate its undertakings for ~heir
~act on tr~al historic pr~er~ies (16 U.S.C. 470~; 16 U.S.C.
470(a) (d) (6) (A»; and, second, the Q:bligation of a !'ederal
ageney to consul~ with ~~al governments to seek of~icia~
tribal views on that under~~kiDq and i ~s ~.ct (16 u. S . C .
470 (a) (d) (6) (8»). These are distinct obligations. With regard
to the first obligation, the agency (in this case, the FCC) is
responsible for an extensive review process outlined in the
Section 106 regulations (36 CFR Part 800). The PA and the Best
Practices are an effort to provide an alternative to those
regulations that would expedite review. For the last ten years,
the FCC has generally ignored its obligation under those
regulations and is in a legally vulnerable position. It should
be noted that rar~ 800 includes acknowledqement of tribal
"special expertiseR as described more fully below.

With regard to the second obligation, consulting with
tribal qovernments to seek their formal views is distinct trom
securing tribal expertise regarding the assessment of an
undertaking. ~ribal governments do not seek compensation tor
providing these formal views which are at the heart of the
government-to-government relationship between the United S~ates
and federally recognized tribes.

The PCC'. Unique Tru.~ ae.pons~ili~ ~ Tr~.. All of
these comments must be considered in light of ~he FCC's legally
binding trust cbligation to tribes. The FCC has no similar
obligation to the applicants. The nature of the trust
responsibility is set forth in great detail in many places, but
it is sufficiert to point to the FCC's own policy st.atement to
understand the significance of this legal doctrine. (See
"Statement of folicy on Establishing a Government-to-Government
Relationship with Indian Tribes", adopted June B, 2000.)

Addres.~~' IDdus~' s Fears - "Too MaDy Tr~.; Too MUch
MaDey". While industry has not offered any proposals to address
tribal concern~ regarding the literally thousands of cell towers
tha~ have been or are being constructed without proper review
for their impact on tribal historic properties, US~T has
proposed and stpported innovative solu~ions ~o industry's two
principal conCErns: (1) that industry has to worry about
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contactinq up to 562 federally recognized tribes and (2) that
tribes, if compensated for providinq their professional
expertise for the assessment of a site, would hold industry
hostage for excessive and unreasonable fees.

With regard to the first fear, it should be noted tha~ 40%
of the tribes cn the federally recognized list are Alaska native
villages where there are few, if any, issues regarding the
placement of a tower. As for the remaining 60', USET has
committed to participating in and promoting the FCC's Tower
Construction Nctification system (TCNS), which will provide
certainty to i~dustry and the FCC about which tribes are
interested in ~hat areas. Typically, that number will be in the
single digits, and often only one or two. ~ready, in a month's
t£me, 40 tribe! have entered data into that system, representing
nearly 20\ of the tribes in the lower 48 states. Moreover, iL
is not that difficult to supplement the TCNS by contacting the
Bureau of Indian Affairs to identify non-participa~inq tribes
that would be interested in a certain area. It will also only
take industry e few weeks of working in an area to learn which
tribes are or !hould be involved.

With regazd to the second fear, USET constantly asks,
without any an~wer, why industry should be able to tap tribal
expertise and rot have to pay for it. Nonetheless, to address
industry's fear, USET has committed to developing a simple,
generally flat-fee cost-based model schedule that would only
seek to recovel tribal cos~s in providing tribal expertise to
industry. The Advisory Council on Historic Preservation has
specifically fcund that payment to tribes is appropriate when an
Agency or Appljcant "essentially asks the tribe to fulfill the
role of a conslltant or contractor- as when it ~seeks to
identify historic properties that may be significant to an
Indian tribe, land] ask[s] for specific info~t1on and
documentation zegarding the location, nature and condition of
individual sitES, or actually request[s] that a survey be
conducted by tr.e tribe.Nl The Advisory Council regulations state
that the "agency official shall acknowledge that Indian tribes
and Native Haw!iian organiza~ions possess special expertise in
assessing the &ligibility of historic properties that may
posse3s religic.us and cultural significance to them." (S

800.4(c) (1). From a tribal per3pective, this special expertise
is absolutely &ssential to the evaluation of tribal historic
sites, as we hc.ve seen non-tribal "experts", especially the

, See John Fowler, Fefs in the Section 108 Review Proce.s6, Executive Director Memorandum, Advisory

Council on Historic Preservation at 3 (July 6,2001).
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"hired guns" 01 industry, consisten~ly misinterpret and even
ignore obvious tribal sites.

Tribes, wl.ich typicaJ.J.y can onJ.y a:f':f'ord one person 'to work
on ~l h1sto~1ct preservation issues, are not in a position to
provide p~o-bor.~ work ~ 'the 't.eJ.ec~unica~ioDs industry. The
industry constcntly asserts that 90% or more of the time, tribes
do not respond to industry letters, so why put in place a
procedure that might increase tribal participation? These
le~ters, which literally pore into tribal offices by the
hundreds, are e:ither seeking to engage in government-to-
government conf.ultation or to secure tribal expertise. USET
tribes do not l"espond to letters for qovernment-to-qovernrnent
consultation fl"om private entities. We, like all tribes,
jealously quarcl the government-to-qovernment relationship and
will not accept. its diminishment by delegation. Where the
industry letteJ"s are seeking tribal expertise, they never offer
to pay for that expertise, even though every other expert
involved in thE; construction of a tower is compensated,
including the f.ubcontractors who are actually sending the
letters. The 1elecommunications industry is engaged in a tor-
profit enterprj.se. The cost of assessing tower sites tor their
impact on tribE.l reli9ious and cultural properties is a co~t of
business for tt.at industry. Tribes should not have to bear any
portion of that. cost.

I hope thc.t these comments are helpful and relevant to your
concerns. Plei..se do not hesitate to contact me or USET's
representative~ in Washington (Gregory Smith and Eric Tober at
202-659-8400) j.t you have any questions or require any fur'ther
information.
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USET ANALYSIS OF TBLECO!OICNlCATXONS INDUSTRY
AT~ACK ON THE BEST PRAC~I:CBS AGP.EEMBNT AND TRIBAL
PROV:IS:I< )NS IN THE NA'l'I'~DE PROGIWm.'l'I'C AGREEMENT

Set forth be:.ow is the text (without all the underlining)
of the March 10, 2004 briefing paper distributed by the
Counsel to tIle Wireless Coalition to Reform Section 106,
with USET's I:OIIIInentary in ho1.d after each section.

. "Many in i 1dustly are concerned that the draft Best Practices Agreement (HBP A ")
suggests that the tribal provisions of the Programmatic Agreement ("NPA") could
significantly incr~ lSe the complexity, delay and expense of complying with Section 106.
over what the law o.ow requires."

Current law Teq1l ins a lot. The Section 106 regulations are detailed, complex and
do Dot have signi'icant time lines. The process may appeal" easier to industry
because over the last ten yean the FCC hIlS ignored its statutory and regulatory
ObligatiohS under current law, resuUing in the Ucensing of many towers without proper
review. If the P A does Dot address tribal issues, and the Best Practices are not
adopted, USET a lid tribes around the country will have no alternative but to
demand that the P'CC finally comply with the law. As the PAis intended to expedite
implementation tIthe law, full FCC compliance with the law as it stands today will
likely result in gt eater delay and more complexity than will be the case under the
PA and the Best ]~ractices. Notably, 00 those few occasions where the FCC has
fuRy complied, tI: e process has not been speedy.

. "The BP A was developed by the FCC and United South and Eastern Tribes
("USEr'). with nt» meaningful opportunity for input ftom industry, until this week.'"

Tbis is a bizar-re ,.tatement since the Best Practices are in draft fonD, are fully
subject to wbate1"er is finally put in the PA, and the FCC and USET have shared it
with industry in tJrder to secure industry's comments. For its part, USET is fully
open to working with industry to identify Best Practices that will work for aU
parties. We havc. said as much to industry, but have yet to have industry accept our
offer to work wit b them. As an historical note, USET opened the Best Practices
discussions with the FCC by sharing a draft document USET had developed at great
expense with the Personal Communications Industry Association (PCIA). Although
PCIA never ado. ,fed the final version of that document, PCIA playcd a great part in
its development :Ind, therefore, had substantial input into USET's starting point
with the FCC.

. "The proc. :dures and time frames in the nominally voluntary BP A, must naturally
be consistent witb mandatory procedures in the NP A, and even voluntary BP A
procedures that ar~ FCC-endorsed win inevitably become de facto minimum standards."

1
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Since the Best Pr actices document very clearly states that it is voluntary and, just as
significantly, pro lDinently emphasizes that applicants and tribes are free to adopt
their own proeed IIres, industry's concern that the Best Practices will be some sort of
strait jacket are elver blown. The goal of the Best Practices is to get industry and
tribes talking ani ( reaching resolution on tower sites that, once put in writing, will
free the FCC fro] n carryin~ out far more extensive consultatioD under the
Prouammatic A~reement or the Section 106 reeulations.

"Eiibt Pro) Ilematic Procedures Disclosed by the March 5 Draft of the BP A"

1. "They extend me frames for review in every case of no tribal response from 30 days,
to a minim1UIl of 88 days (three months), and perhaps much lanKer (nine months or
more)."

ABide from the f~ .ct that this is a wild miscalculation of the time frames by ind ustry ,
the time frames i [) the Best Praetices are consistent with time frames provided in
many federalla~'s and regulations and are shorter than what would result if the
current Section] 06 regulation were fully foUowed by the FCC. They do not
preclude the iud!istry from conducting other activities at the same rime, such as
working with tbc sapo, participating in the local zoning process, environmental
reviews, etc. Sin:e partidpating tribes will have agreed to the Best Practices, it is
rare that you wo !ld even see the time frames fully utilized but, in such a case, the
result will still b. certainty for industry within a reasonable time. The alternative
under current la' ~ of full FCC consultation with a tribe is completely open-ended in
terms of time Ira mes and is of less use to industry than what the Best Practices
provides.

2. "Where tribes do Dot rcspon~ they require five rcd\U1dant contacts to initiate
consultation. fond six maJ1datory waiting periods that the FCC cannot shorten or
waive,"

Industry does no t appear to be readin~ the same document that USET has worked
on. In the Best F ractices, wben a tribe does BDt respond within ten days to an initial
contact from an 'pplicant, the applicant only has to make one additional effort to
contad the tribe. If there is no t"espDBse within 10 business days, the applicant turns
the issue Dver to the FCC to begin the govemment-to-~overnment consultation
process. Howev.:r, this is &oing to be t"are. Tribes that have agreed to the Best
Practices uDders tand that time is Df the essence for industry aDd that if they fail to'
respond in a tim. ~Iy manner, they will lose their right to Dbje(t to a tower siting. The
provisions in the Best Practices that discuss tribal failure to respond are there to
address industry fears that tribes will hold up proje(ts by not responding. They are
not there to give tribes a vehicle for holding up projects.

2
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3. 'They provide B. schedule for payment of fees to tribes by applicants (not by the FCC)
and selectively quote the ACHP to justify an improper fee standard."

The Best Pracdce s requires USET to develop a sample schedule intended to recover
tribal costs for pr Dvidiag expertise to applicants. It does Dot require the FCC to
endorse this s~hellule, nor does it require any parti~uJar appli~ant or tribe to adopt
it. The cost reco" ery under the schedule is solely for providing tribal expertise as
consultants to ind ustry, not for providing fonnaJ tribal views to the FCC pursuant
to government-to..government consultation. USET understands that industry fears
that tribes will use the Best Practices process to establish a profit ~enter. As it is
vitally important that this whole process work if tribes are to assure the protection
of their historic a lid sacred sites, USET ~oDsideJ's an unreasonable schedule to be as
adverse to tribal j nterests as it would be to industry interests.

It should be Dote. I that industry is engaged in a for-profit undertaking. They will
recover their exp'~Dses, which include compliance with Section 106. Tribes should
not have to carry the burden of doing what is, in f~t, a cost of business to industry.

4. "They UnIlece!Sarily require for every site. unless expressly waived by a tribe, a full
detailed site su rvey for above ground properties, using qualified professional
historians. and extending the APE to the extend of what can be seen (view shed)."

Again, industry i: I either reading a completely different document or completely
misreading the s~ me document USET is working on. First of all, most sites, for
most tribes, will I lot require any review at aiL Only sites where a tribe identifies
that it has a speci tic interest will require a review. At that point, a survey is
recommended by the Best Practices. The recommended survey is fairly thorough,
but actuany is a (ompromise on what could be an even more detailed survey. It is
intended to provide the basic information necessary and to obviate the need, in most
cases, for tribal b istoric officen to visit the tower site. The ACHP regulations
require agency OJ 'ficials to make a reasonable and good faith effort to carry out
appropriate iden'tification and specifically refer to a field survey, among other
things, as one wa y to do this (consistent with the Secretary of Interior's standards
and guidelines for identification for guidance on this subject). 36 CFR 800.4(b)(1).
USET is open to :lis cussing when a field survey would not be necessary in a site
otherwise identified by a tribe as being of interest. As for the "iew shed issue, USET
has repeatedly a.:reed, and even told industry, that the Best Practices cannot conflict
with the P A and, therefore, it will be bound by the definition of "view shed" in the
PA.

s. 'They require for every new site, unless waived. a full archeological site sm-vey and
shovel test, USlng qualified archeologists with local knowledge and experience."

This is the same :.urvey referred to in point 4 and the response is the same. The
survey would on: y be necessary where a tribe has said it has a specific interest in a

3
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site and is only as detaDed as is necessary to determine whether tribal historic
properties would be affected.

6. "They give tn1:es the right to detel'Inine adverse effects and SHPO-like power to
execute a previ ously unknown document called an MOU. before effects can be
resolved,"

This statement, u !lfortunately, u pure fabrication. H a tribe think. there is an
adverse effect, an d the applicant disaerees, the issue goes to the FCC. The Tribe
cannot unilateral..y declare an advene effect. As for the MOU, that is merely the
document memo. ializing the agreement between the appUcant and a tribe regarding
how a site should be dealt with. It is intended to protect the applicant's inter-est
before the FCC ~hen the applic:ant moves forward with development of the tower
by loekine in the .tribe's position on that site. Different fonDS of MOU's are widely
used to memorial ize the understanding of different parties in this area.

7. They give tribc. IS previously unknown power to IeVer5e their positions.

The Best Prattit( s do not provide any neft' powers or rilhts Dot already provided
for in Section 106. Once agreemeat has been reached tribes can only alter their
views under the t :rms of the Best Practices if there bas been an "inadvertent f'md."
In other words, s.)lQetbiug important has been discovered OD the property tbat was
not found during previous review that requires reconsideration by aU the pa.-ties. If
a tribe states that a tower has no impact, and then while under construction a tribal
burial ground is 1 'ound, the tribe should have the right to change its position!

8 They provide ,n unnecessarily overbroad scope of confidentiality (all infoIDl8tion
from the tribe ')f about tribal properties is confidential).

The eonfidentialr:y provision in the Best Practices is intended to protect both thc
applicant and tht tribe. USET has been told by industry that it wants strong
confidentiality p,ovisioDS to protect the secrecy of sites companies have under
consideration for a tower. Equally, Tribes want confidentiality on tribal historic
and sacred sites. Tribes know that when a tribal cultural site b~omes public, It is
immediately the 1 arget of professional looters who sell tribal artifacts and remains
into a large blacll market. This is a huge problem for tribes.

"Conclusion

"Because (,{the above described problems among others. the Wireless Coalition
to Reform Section 106 and other industry members strongly suggests that Section IV of
the NP A be remo' cd from the NP A, that the Commission develop a refined SeCtion IV
and revise the BP.l \. in consultation with industry and other Stakeholders, and that in the
in~ tribal part icipation be governed by current Jaw 0"

4
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USET strongly °l,poses striking Section IV. USET would like to emphasize that if
current law were (f"maUy) to be con.pIied with in the absence of the P A and Best
Practices, the process of reviewing sites for tribes under Section 106 would be long
aDd onerous for t lie FCC. We strongly urge that the FCC review the extensive
regulations at 36 CFR Part 800. We would like to note here that just for Section
800.4, agency officials are obligated to:

1. Determine and document the area of potential effe~ts;
2. Review existinl ~ information on historic properties within the APE, including any
data concerning) dstoric properties not yet identified;
3. Seek informati [)n from consulting parties and other individuals and
organizations, likely to have knowledge of or concerns with hbtoric issues relating
to the undertaldl] g's effeets;
4. Gather inform ation from 8ay ladiaD tribe or Native HawaiiaD organization to
assist iD ideDtifyi"lg properties [NOTE THAT TInS IS NOT THE GOVERNMENT-
TO-GOVERNMr.NT CONSULT AnON REQUIREMENT, WInCH IS
SEPARATE];
5. Idelltify histor: c properties;
6. Make a reasoD able and good faith effort to carry oat appropriate identification,
which may inclulle background research, consultation, oral history, field
investigation and field survey.
7. Take into aCcollDt past planning, research and studies;
8. Consider aJter~atives;
9. Apply Nationa I Register criteria (recognizing the "special expertise" of tribes);
10. Determine property eligibility.

Again, these req1lirements are just from Section 800.4.
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